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Understanding Vacancy Limitations on
Vandalism and Theft Claims

By Mary Beth Sipos

Even in the hoped-for period of recovery from the recession, the volume of claims involving
vacant or partially occupied buildings may generate more case law — and may offer broader

consensus

been understood that a vacant building presents

a greater property damage risk than one that
is occupied. The longer a building is vacant, the
conventional wisdom goes, the greater the risk.

From an underwriting perspective, it has long

The economic downtura created
a virtual laboratory for testing
that belief by providing a perfect
storm of conditions for vacancy
losses. The proliferation of vacant
buildings provided opportunity,
especially for theft. Joblessness,
combined with a coincidental rise
in the metals market, may have
created a stronger than usual
motive for such thievery.

Metal Theft from Vacant Buildings - a
Hallmark of the Recession

There are several indications that property claims for
vandalism and theft from vacant buildings increased in
frequency and magnitude during the recession, even if the
inquiry is limited to reported claims only. The National
Insurance Crime Bureau reported that claims linked to
metal theft in particular jumped 81 percent between 2009
and 2011, as compared to the three-year period between
2006 and 2008.!

And those are not penny ante claims. In February, a
Caltrans spokesman reported the state spent $27 million
over the last seven years replacing copper wire stolen from
traffic signals, streetlights and freeway signs.? Copper
now fetches as much as $4 per pound at salvage yards,
or almost triple the price paid four years ago.’ The same
increase in price has raised the cost of replacing copper

on a number of significant insurance coverage issues.

wiring, plumbing and air conditioner components, on top
of the sometimes considerable damage to the structure
caused by the thieves.

Even as the economy recovers, this remains a topic
of concern. The NICB reported a 36 percent increase
in metal theft claims for the two-year period ending
December 31, 2012, compared to the preceding two-
year period.* We will continue to see vacancy theft and
vandalism issues developing legally as the losses that
occurred during the worst of the recession are litigated
and appealed.

It is not surprising then that, while there is still a market
for insuring vacant buildings, restrictions on the coverage
provided have also become more common. A November
13, 2012 article in the Claims Journal declared, “Theft
& Vandalism Claims Have Carriers on Edge in Vacant
Property Segment.”® In many instances, policies impose
higher deductibles, lower sublimits, or specific conditions
including protective safeguards like alarms and on-site
security or inspections to counter the increase in risk.

Coverage Pitfall for New Owners of
Long-Vacant Buildings

The most recent California case on vacancy provisions
highlights potential pitfalls for new owners of buildings
that have long been vacant, even as those buyers begin
remodeling or start occupying them.

In Travelers v. Superior Court, as in many policies, the
vandalism coverage was subject to a specific limitation
that entirely excluded coverage if the building was vacant
more than 60 days prior to the loss.® In a case of first
impression in California, the court enforced vacancy
provisions limiting coverage where a building had been
vacant more than 60 days prior to loss. In affirming
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summary judgment for the insurer, it held the vacancy
conditions applied unambiguously, even though the loss
occurred within 60 days of policy issuance.

The issue arose when the developer of an unfinished
condominium project defaulted on its construction loan.
Its builders’ risk insurance had lapsed and, prior to the
foreclosure, its agent obtained condominium association
insurance from Travelers. After foreclosure by the
project’s note holder, and less than 60 days after inception
of the Travelers policy, vandals damaged the property,
including removal of all appliances and fixtures.

The new owner, as the loss payee under an assignment
obtained in the foreclosure, made a claim against
Travelers. When Travelers denied coverage in reliance
on a 60-day vacancy limitation, the owner sued for
bad faith. The new owner argued that the vandalism
exclusion should not apply, since Travelers could not
prove the policy had been in effect for 60 days when the
loss occurred.

The property policy excluded coverage for vandalism
and theft, “even if they are Covered Causes of Loss, if the
building where loss or damage occurs has been ‘vacant’
for more than 60 consecutive days before that loss or
damage occurs...” Based on that language, the Court of
Appeal held that the exclusion applied if the building was
vacant in the 60 days before loss, regardless of whether the
policy was in force that entire time.

The court in Travelers v. Superior Court distinguished
the pertinent clause from wording that excludes losses
when the building is vacant “beyond a period of sixty
days,” explaining that “the use of ‘beyond’ is prospective-
looking and must therefore commence at or after policy
issuance. However, when the policy language is defined in
terms of ‘days before [the] loss,” the time period is clearly
backward-looking from the date of the loss, and does not
implicate policy issuance... There is no ambiguity in the
instant policy; the period is backward looking from the
date of the loss.””

That holding comports with the majority rule,
calculating the period of vacancy from the date it begins,
regardless of the inception date of the policy.® The
minority of courts refusing to give effect to a vacancy
clause largely cite ambiguity or vagueness of policy
language which does not specify retrospective calculation
of the vacancy period counting backward from the date
of loss.’

Just How Vacant Is Vacant Enough?

For building owners, including those newly acquiring

unoccupied property, and for agents, underwriters and

claims professionals, an understanding of the potential
restrictions of vacancy exclusion or condition is essential.
Vacancy provisions can limit coverage to a percentage of
loss or eliminate coverage altogether. They may apply to
all causes of loss insured against or only specified causes
of loss.

The starting point has to be understanding the term
“yacant” and the factual variables underpinning it. There
are usually two components to the limitation, (1) the
nature of the vacancy and (2) its duration.

The defined term may vary depending on whether the
policyholder is the owner of the building or a tenant. For
example, ina policy issued to a tenant, the policy may state
that “building means the unit or suite rented or leased to
the tenant” and further provide that, “Such building is
vacant when it does not contain enough business personal
property to conduct customary operations.”

When issued to the building owner, it usually requires
consideration of the “entire building” and then specifies,
alternatively, “Such building is vacant unless at least
XX%? of its total square footage is: (i) Rented to a lessee or
sub-lessee and used by the lessee or sub-lessee to conduct
its customary operations; and/or (i1) Used by the building
owner to conduct customary operations.

In either event, it’s essential to understanding just what
defines “customary operations.”

One authority suggests that courts judge the degree
of activity that makes a building occupied based on
the nature of the building and its contemplated use.
“For property to be considered vacant, it need not be
totally free of any fixtures and furnishings; it is enough
if the state of the structure’s interior, combined with
surrounding circumstances, indicate that the premises are
not being used in any regular manner.”*

Another suggests:

Use and occupancy that will satisfy a policy condition
that an insured building may not be vacant or
unoccupied must be of such character as ordinarily
pertains to the purpose to which the property is
adapted or devoted. The condition should not have
the same interpretation when applied to churches
and schoolhouses as when applied to stores and
dwellings...A store is unoccupied, even though certain
fixtures or other property may be left in it. However,
as such premises are frequently intended for rental, the
customary use may permit renovation or preparation
for tenants without constituting nonoccupancy,
although a vacancy incident to change of tenants has
been held by some authorities to avoid the policy. "
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When a building is occupied by some combination
of the owner and its tenants, customary use has to be
considered as to each of them.

Similarly, when a policy covers more than one structure
on the same premises, if policy language clearly applies
the vacancy condition on a building-by-building basis,
it should be applied as written, Throughout a property
policy, in the declarations and elsewhere, distinctions are
made between premises, location, and building. They
should be applied consistently in the context of a vacancy
clause.

That is to say that, if the coverage limitation states
that it applies to loss, “if the building where loss or
damage occurs” is vacant, then the applicable occupancy
percentage should be calculated on the basis of that
building alone.

Otherwise, there would be unfairness to claimant
as well. For example, consider a policy insuring three
buildings, and applying a vacancy penalty or limitation
unless 30 percent of “the building where loss occurs” is
occupied. There, if the tenant’s loss occurred in a fully
occupied building, but the two other buildings on the
premises were vacant, ignoring the plain language of
the policy would permit a carrier to deny coverage for
the tenant. That is not a reasonable interpretation of the
policy terms. Disregarding policy language is no more
fair where it harms the carrier.

Careful reading and application of the policy as written
1s the only remedy. An annotation on point, notes:'?

There are many factual variables within the general
framework suggested by the title. The policy may
provide a single gross premium, or allocate premiums
to the different buildings insured. The property
covered may be tenement property, ordinary city
residence property, or farm property. The occupied
buildings may be the ones damaged, or the damage
may have been confined to unoccupied buildings. And,
of course, the possible variations in the language of the
policy, both with respect to its provisions generally
and with respect to the stipulations as to vacancy and
unoccupancy, are limitless. In view of the foregoing
considerations each of the cases within the scope of the
annotation is largely sui generis, and little of a general
nature can be deduced from them....

The same is true of the duration of the vacancy. As
explored by the court in Travelers v. Superior Court, the
only fair approach is to uniformly calculate the days of
vacancy prospectively or retroactively depending on the
approach prescribed by the policy language.
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or Renovation

Often, policies specify that buildings under
construction and/or renovation are not considered
vacant. Determining what is meant by each of the terms
and when minor repairs or planning for future renovation
do not fulfill the exception.

Some jurisdictions construe “construction” narrowly
to refer to the original fabrication of a structure and do
not read this word alone to extend to “renovation.” In
Myers v. Merrimack Mut. Fire Ins. Co.,"” a court applying
[llinois law held:

Several state courts have held that in an insurance

policy, the term construction does not include
repalrs, maintenance, reconstruction, renovation
and the like to an already existing structure.
[Citations.]...Such a clause balances a willingness
to extend coverage through the construction
period with a desire to guard against excessive
vandalism that occurs when a dwelling is vacant,
[citation] and the interpretation urged by plaintiff
would intolerably alter this balance by greatly
extending the “construction” period to include
any time during which some repairs or renovations
are being made. The “construction” period cannot
go on forever.

Other jurisdictions apply the same narrow construction
and will not read it as meaning original construction only
unless the term “renovation” is also used. '

At the other end of the spectrum, at least one court,
construed “construction” broadly as implying renovation
and mere preparation for renovation as well. In TRB
Investments, Inc. v. Fireman’s Fund Ins. Co.,” the court
mandated a broad reading of the term, holding that
“the term ‘under construction’ as used in the vacancy
exclusion was meant to be the functional equivalent
of ‘construction, renovation or addition’ as used in the
cancellation endorsement. It reasoned that, “If a building
1s regularly occupied during normal business hours, as is
usually contemplated for commercial structures, then an
insurer can assess risk based upon such occupancy. When
there 1s substantial construction activity on the premises,
the risk of loss becomes roughly equivalent to that of an
occupied building, thus giving the insurer the benefit of
its prior risk assessment.”

Therefore, it held the same standard applies to
preparation for construction activity as for renovation
or building that is in full swing: “The question remains
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the same no matter what stage of a construction project 1s
at issue, 1.e., are there ‘substantial continuing activities’
on the premises by those involved in the construction
endeavor?”!®

A handful of out of state cases have considered a
variety of construction or renovation activities that might
or might not be substantial enough to suffice to keep a
building from being considered vacant. These range from
minor repairs that were found not to rise to the level of a
“renovation”," to others where the premises were fully
stocked with equipment and so close to occupancy that
they were held not vacant.!® Some cases report only the
existence of material fact with respect to vacancy.!

It 1s also important to remember that the extent
of construction may be unavailing in this context if
the element of continuity of activity is missing. In a
noteworthy case out of the Eighth Circuit, Vennemann
v. Badger Mut. Ins. Co.,”® even though the insured spent
$5,000 on a new roof, that project was completed many
weeks before the subject fire loss. The court held that
the other projects taking place in the intervening period
involved only discrete, non-structural changes to the
property that did not constitute “continuing” activity;
the smaller projects were that arise to the level of “being
constructed” exception.

It may be somewhat disheartening for the practitioner
in this area that so few hard and fast rules determine what
is or is not construction or renovation. On the other hand,
the existing flexibility acknowledges the potential factual
variables while permitting courts to apply standard
principles of policy construction to attain fair outcomes.
Conclusion

As foreclosures and other transactions in distressed
properties start to slow, the frequency of theft and
vandalism claims of every sort may diminish.

The last challenge in this area may be discerning among
various causes of loss that invoke vacancy limitations.
When strangers strip a building of valuable copper
fixtures, it is safe to bet that theft is involved as that
merely consists of a taking without right of ownership.
The distinction between theft and vandalism blurs
however,! when soon-to-be dispossessed owners and
tenants damage property.”

Whether such damage is covered as vandalism in the
first instance is usually based on whether the evidence
demonstrates the requisite mental state to fall within such
coverage. “Although, here again, the distinction between
property damaged and property merely taken by the
occupants upon departure can be decisive as to whether
recovery is allowed.”?

Even in the hoped-for period of recovery from the
recession, the volume of claims involving vacant or
partially occupied buildings may generate more case law
on all of these issues and may offer broader consensus on
the main coverage issues discussed here.
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