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Bench trials on appeal: top tips for preserving appellate issues

Los Angeles County Superior  
Court just announced its 
Bench Trial Pilot Program 

directed toward personal injury 
cases assigned to the PI Hub at 
Spring Street Courthouse, and 
it is not hard to see that this pro-
gram may be the future for many 
courthouses as they struggle 
with increasing backlogs of civil 
cases to be tried. But how does 
that affect a trial attorney’s strat-
egy, especially when planning 
ahead for potential appellate is-
sues? The rise of bench trials 
necessarily brings with it new 
concerns for preserving the right 
to appeal. Whereas appeals from 
a jury trial are often concerned 
with jury instructions or verdict 
forms, appeals from a bench trial, 
unsurprisingly, generally involve 
some ruling by the judge, either 
before or during trial. Here is 
a quick introduction to the Los 
Angeles County Bench Trial  
Pilot Program and some tips for 
preserving appellate issues in a 
bench trial. 

The Los Angeles  
County Program 
Until Nov. 1, 2021, the parties  
of cases assigned to the Los  
Angeles County Superior Court 
Personal Injury Hub can re-
quest to have their case heard 
as a bench trial by completing 
an online form that includes the 
stipulation of all parties and a rep-
resentation that the case will be 
ready for trial in 60 days. Once 
completed, the form is submitted 
to Department 1 in Stanley Mosk 
and the case will be assigned to 
a civil trial department within 
60 days for a final status confer-
ence and bench trial. Bench trials  
may be completed in person  
as well as remotely. 

It is worth noting that although 
other courts may not have desig-

nated bench trial programs, many 
supervising civil judges have indi-
cated that their departments are 
also welcoming bench trials and 
a stipulation will get the case into 
trial much sooner than a jury trial. 

Tip One: Perfect the 
Statement of Decision 
Arguably, the most important 
steps in preserving appellate 
issues in a bench trial is to time-
ly request a statement of deci-
sion and ensure the statement  
addresses any and all factual and 
legal issues that might be raised 
on appeal. The statement of de-
cision is essentially the verdict 
form for a bench trial and is an-
other way in which the appellate 
court is informed of the basis for 
the trial court’s factual findings 
and legal conclusions. 

Pursuant to California Rule of 
Court 3.1590, at the conclusion of 
the bench trial, the trial court is 
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required to announce a tentative 
decision. However, this decision 
is not binding and the trial court 
has a few options for proceeding. 
It can prepare a statement of de-
cision itself, request that a party 
do so, or make the tentative de-
cision the statement of decision 
unless “a party specifies those 
principal controverted issues as 
to which the party is requesting 
a statement of decision or makes 
proposals not included in the 
tentative decision.” Cal. Rules of 
Court, Rule 3.1590(c)(4). 

A statement of decision is not 
required unless timely request-
ed by one of the parties. If either  
party fails to timely request a 
statement of decision, a party 
waives their right to the state-
ment. In such a case, the trial 
court has discretion to provide a 
statement. Without a statement, 
however, appellate review may 
be limited to questions of law. It 
is important to note that in bifur- 
cated trials, a statement of deci-
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sion must be timely requested  
for each phase of trial. Cal. Rules 
of Court, Rule 3.1591(a). 

The timeliness of requesting 
a statement of decision depends 
on the length of the trial. If the 
trial is completed in one calendar 
day or within eight hours or less 
over several days, a request must  
be made before the matter is sub-
mitted for decision. Cal. Rules of 
Court, Rule 3.1590(n). For trials 
lasting longer than that, a request 
must be made within 10 days  
after the court announces or 
serves the tentative decision, 
whichever is later. Cal. Rules of 
Court, Rule 3.1590(d); Code Civ. 
Proc. Section 632. 

There are many opportunities 
for the parties to direct the prin-
cipal controverted issues that are 
addressed by the statement of 
decision. However, the timelines 
for requesting to the statement 
of decision can be short. By the 
conclusion of the bench trial, the 
attorney should have prepared 
a list of principal controverted 
issues which he or she wants 
the trial court to address in the 
statement of decision and which 
should be included in any request 
for statement. This will avoid  
forgetting key questions and will 
prepare the party to respond 
quickly to ensure that the state-
ment of decision addresses all 
factual and legal issues necessary 
for the appeal. 

Any party affected by the state-
ment of decision may serve and 
file objections to the statement. 
Code Civ. Proc. Section 634. The 
objections should be specific 
and address omitted or ambig-
uous findings on critical issues. 
Ibid. Failure to timely object on 
these grounds waives the right 
to make such a claim on appeal. 
Fladeboe v. American Isuzu Mo-
tors Inc., 150 Cal. App. 4th 42, 
59-60 (2007) (“If the party chal-
lenging the statement of decision 
fails to bring omissions or am-
biguities in it to the trial court’s 
attention, then, under Code of 
Civil Procedure section 634, the 
appellate court will infer the trial 
court made implied factual find-

ings favorable to the prevailing 
party on all issues necessary to  
support the judgment, includ-
ing the omitted or ambiguously  
resolved issues”). 

Tip Two: Get a Court 
Reporter and Make the 
Clearest Record Possible 
Standards of review are import-
ant to consider when setting up 
trial court rulings for appeal as 
they may dictate how to approach 
an issue and whether a court re-
porter is vital. There are three pri-
mary standards of review in any 
state court appeal. 

De Novo: For pure questions of 
law, the appellate court considers 
the issue anew and without con-
sideration of how the trial court 
ruled. Scott v. Common Council, 
44 Cal. App. 4th 684, 689 (1996). 
In a bench trial, de novo review is 
applied in reviewing duty of care 
and contract or statutory inter-
pretation, among other things. 

Substantial Evidence: The 
substantial evidence standard 
of review applies to any factu-
al dispute. SFPP v. Burlington 
Northern & Santa Fe Ry. Co., 121  
Cal. App. 4th 452, 462 (2004). 
“When a civil appeal challeng-
es findings of fact, the appellate 
court’s power begins and ends 
with a determination of whether 
there is any substantial evidence 
— contradicted or uncontradict-
ed — to support the trial court 
findings.” Schmidt v. Superior 
Court, 44 Cal. App. 5th 570, 582 
(2020). If there is substantial 
evidence in support of the trial 
court’s decision, the appellate 
court has no power to substitute 
its deductions. Ibid. 

Abuse of Discretion: This stan-
dard is used in instances of dis-
cretionary trial court rulings. The 
appellate court will disturb trial 
court rulings only upon a finding 
of “a clear case of abuse” and a 
“miscarriage of justice.” Blank 
v. Kirwan, 39 Cal. 3d 311, 331 
(1985). Examples of the abuse of 
discretion standard of review in-
clude attorney fee awards (PLCM 
Group, Inc. v. Drexler, 22 Cal. 4th 
1084, 1095 (2000)) and motions 

in limine to exclude evidence.  
McCoy v. Pacific Maritime Assn., 
216 Cal. App. 4th 283, 295 (2013). 

Importantly, both the sub- 
stantial evidence and abuse of  
discretion standards almost al-
ways require a court reporter’s 
transcript in order for the ap-
pellate court to reverse the tri-
al court’s ruling. In re Estate of 
Fain, 75 Cal. App. 4th 973, 992 
(1999) (“Where no reporter’s 
transcript has been provided and 
no error is apparent on the face 
of the existing appellate record, 
the judgment must be conclu-
sively presumed correct as to all 
evidentiary matters. To put it an-
other way, it is presumed that the 
unreported trial testimony would 
demonstrate the absence of er-
ror”). Especially for a bench trial, 
the transcript is key to establish-
ing the trial court’s rationale on 
every decision made during the 
course of the trial and also avoid-
ing waiver of issues that were not 
briefed. This underscores the 
need for the trial attorney to not 
only be prepared to put all objec-
tions on the record, but also to 
make sure that the court’s rea-
soning is captured on the record 
as well. 

Tip Three: Take the  
Time to Brief Issues 
Whereas a jury trial relies on the 
varying levels of legal knowledge 
and experience of several differ-
ent individuals, a bench trial is 
focused on presenting informa-
tion to an experienced jurist: the 
judge. This provides an opportu-
nity for the trial attorney to pres-
ent more complex arguments 
than he or she otherwise might 
have and to take the time to brief 
those issues for the court. Rath-
er than relying on oral argument 
of a complex legal matter, taking 
the time to explain in writing a 
particular issue is a major bene-
fit to a bench trial and should not 
be overlooked in the rush of trial. 
The attorney has the opportunity 
to present law and facts directly to 
the decision-maker and to explain 
in writing why he or she should 
win that point. 

Furthermore, although the 
trial judge may be the only one 
hearing the case, he or she may 
have a research attorney or law 
clerk who is working behind the 
scenes to help the judge make de-
cisions. This research attorney or 
law clerk may not be able to hear 
the arguments, but instead may 
be relying on information relayed 
from the judge or contained in the 
transcript. Briefing issues will put 
your carefully selected points of 
law and fact that most favorably 
support your argument right in 
front of the decision-maker. It will 
also alleviate some legwork that 
might have otherwise been re-
quired of the court. It also gives 
the appellate court briefings to  
review as opposed to relying  
on the transcript, another key 
benefit to taking the time to  
brief issues. 

Tip Four: Consider 
Retaining an Appellate 
Attorney Before One  
Is Necessary 
Trial attorneys raising complex 
issues that could lead to appellate 
review should consider consult-
ing with an appellate attorney 
before trial. An appellate attorney 
will not only help solidify the re-
cord so that it is as appeal friendly 
as possible, but he or she can also 
assist with objecting to and/or 
drafting the statement of decision 
and law and motion leading up 
to trial. The appellate attorney’s 
main focus will be preserving 
issues for appeal while the trial 
attorney is occupied with witness 
testimony and the introduction of 
evidence. Consulting an appellate 
attorney before an appeal is pend-
ing will assist in positioning the 
case as favorably as possible for 
the appellate court’s review. 

While jury trials may be famil-
iar territory for the experienced 
trial attorney, a bench trial can 
present new and unexpected sit-
uations, especially when it comes 
time for post-trial review. These 
tips will be useful for avoiding 
common pitfalls for the unwitting 
lawyer and successfully preserv-
ing an issue for appeal.   


